Congress of the United States
Wasghington, BE 20515

August 12,2019

The Honorable Alex Azar

Department of Health and Human Services
200 Independence Avenue, S.W.
Washington, D.C. 20201

Re: RIN 0945-AA11
Dear Secretary Azar:

We write to express our strong opposition to the proposed rule (RIN 0945-AA11) to rollback key
provisions of the Health Care Rights Law, Section 1557 of the Affordable Care Act (ACA). With the
enactment of the Health Care Rights Law, a landmark law that prohibits discrimination against patients on
the basis of race, color, national origin, age, disability, and sex (including gender identity), sex
stereotyping, pregnancy, and termination of pregnancy in health care, Congress intended to prohibit
discrimination in health care, including by health insurance companies. Yet, the proposed rule would
dramatically undermine Congressional intent by inviting widespread discrimination, including by
allowing insurance companies, hospitals, doctors, nurses, and other healthcare providers and entities to
deny patients care because of who they are, what language they speak, their sexual orientation or gender
identity, or the color of their skin.

The proposed rule impermissibly seeks to exempt many health insurance plans, as well as any health
program or activity the Department of Health and Human Services (HHS) runs and that was not created
by Title I of the ACA, from the anti-discrimination provisions. It would also eliminate the fundamental
requirement all patients receive notice of their rights, remove protections for patients with Limited
English Proficiency (LEP), and allow health care entities that are controlled by a religious organization to
be exempt from the Health Care Rights Law’s sex discrimination provisions if the entity claims
complying with the provision conflicts with its religious beliefs. Furthermore, the proposed rule ignores
twenty years of federal court precedent by proposing to eliminate protections against discrimination on
the basis of gender identity and completely disregards Supreme Court precedent on discrimination based
on sex stereotyping. Although the proposal acknowledges that Title IX prohibits discrimination based on
pregnancy, including termination of pregnancy, it attempts to remove any recognition of that protection
from the rule, and refuses to state whether the Department would enforce those protections. This is an
attack on all of our civil rights and will harm the very people Congress intended the Health Care Rights
Law to protect.

The Proposed Rule Will Harm Patients and Increase Health Disparities
The proposed rule would embolden discrimination against lesbian, gay, bisexual, transgender, and queer

(LGBTQ) people, including those who are nonbinary and gender nonconforming. LGBTQ patients are
disproportionately more likely to be uninsured or underinsured and face discrimination in accessing care,
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including discrimination on the basis of sex stereotypes. If this rule were finalized, an estimated two
million transgender patients, who already face significant barriers to care, could be unlawfully denied
access to the care they need or forego care entirely for fear of discrimination. In attempting to deny
protection from discrimination based on gender identity or sex stereotypes, the proposed rule ignores the
statutory text of the Health Care Rights Law and makes improper conclusions about Congress’ intent. The
Supreme Court repeatedly has held that Congress’ inaction with respect to amending or clarifying a
statute is not a proper basis for interpreting the law. Indeed, Members of Congress over the years have
introduced legislation to overturn judicial interpretations that gender identity discrimination is sex-based,
as well as legislation aiming to codify that case law.

The proposed rule further would undermine protections for LGBTQ individuals by attempting to remove
explicit gender identity and sexual orientation nondiscrimination protections in ten unrelated Centers for
Medicare and Medicaid Services (CMS) regulations. These changes have been proposed without any
legal, policy, or cost-benefit analyses as well as without knowledge of their potential impacts on various
CMS programs and on LGBTQ patients.

In addition, the proposed rule takes aim at access to reproductive health care. It would add a religious
exemption which could permit a religiously-affiliated health care entity to refuse to prescribe
contraception to patients because they are not married or refuse to provide fertility treatment to a same-
sex couple or transgender individual. The proposed rule also seeks to improperly incorporate Title IX’s
provisions related to abortion, including the Danforth Amendment which requires “neutrality” with
respect to abortion. Although discrimination based on sex encompasses discrimination based on
pregnancy and related conditions, HHS refuses to state it would enforce those provisions against a clinic
that harassed patients because they were seeking abortions or refused to provide the standard of care for
someone suffering a miscarriage or ectopic pregnancy. This could open the door to widespread
discrimination that will fall heaviest on those least able to seek health care elsewhere, including people
living in rural areas and people of color, who already face harassment and discrimination during
pregnancy.

The proposed rule also would pull back dramatically on language access protections. For LEP individuals
and those who have LEP family members, the requirements for including taglines on significant
documents helps ensure linguistically appropriate access to care. The proposed rule’s further elimination
of language access plans means covered entities may not identify appropriately the language services they
should have in place before an LEP patient arrives for care. Additionally, the elimination of notices to
inform patients about their rights and the entity’s requirements not to discriminate affects all individuals.
Many individuals may not know about their rights, how to request language services, or how to file a
complaint if they face discrimination without such notices. While the proposed rule notes the costs of
providing notices and taglines and expected preparation of language access plans, the Office of Civil
Rights (OCR) failed to balance these costs with the critical need for patients to know they are protected
from discrimination. We believe a full analysis would show the proposed elimination of notices, taglines,
and language access plans is harmful to patients, and we strongly oppose these revisions.

Further, Section 1557 and its 2016 implementing regulations prohibit health insurance companies from
discriminating through marketing practices and benefit design. These protections are especially important
for people with disabilities and chronic conditions, including those living with HIV, which
disproportionately impacts people of color. The proposed rule seeks to exempt most health insurance



plans from Section 1557’s nondiscrimination protections and eliminate the prohibition on discriminatory
benefit design and marketing. This could result in health insurers excluding benefits or designing
prescription drug formularies to limit access to medically-necessary care for those living with disabilities
and other chronic conditions.

The Proposed Rule Signals an Abrogation of HHS’s and OCR’s Duty to Faithfully Enforce the
Health Care Rights Law and Protect Patients from Discrimination

The proposed rule would limit the enforcement mechanisms currently available under Section 1557.
Congress intended, as the plain language of Section 1557 shows, for the enforcement mechanisms
available under Title VI, Title IX, Section 504, and the Age Discrimination Act to be available for any
individual discriminated under the grounds protected by the law. The rule’s rollback of this enforcement
scheme would impose barriers on those seeking justice, particularly those who have experienced
discrimination for intersecting characteristics, such as an African American woman of color who has been
discriminated against because of both her race and gender.

The Proposed Rule Must be Withdrawn in its Entirety

No entity receiving government funding should discriminate against their patients. The proposed rule is
yet another attack on LGBTQ individuals, those seeking reproductive health care, immigrants, individuals
who are LEP, those living with low incomes, and individuals living at the intersections of these identities.
These communities already face too many barriers to accessing quality, affordable health care. This
proposed rule will embolden discrimination in our health care system and have devastating impacts on
access to health care for millions across this country, exacerbating already troubling health

disparities. Not only would this harm the individuals who have historically and currently still face
discrimination, but it also would increase public health costs. Yet the Department failed to consider the
impact this proposed rule will have on patients and on public health. Instead, it focuses on the cost-
savings to insurance companies and hospitals by eliminating important consumer protections and the cost
of compliance with civil rights law.

HHS has a duty to enforce faithfully the laws Co.ngress enacted, and OCR has a duty to protect people
against discrimination in healthcare. The proposed rule is an abrogation of both of those duties and should

be withdrawn in its entirety.

Sincerely,
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